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HEARINGS CLERK 

EPA --REGION ]0 


BEFORE THE 

IDIITED STATES ENVIRON:V1ENTAL PROTECT]ON AGENCY 


fN THE MATTER OF: ) 
) 

Fluid Motion, LLC ) Docke! No. EPCHA-] 0-2009-0 187 
25802 Pacific Highway, South ) 
Kent, Washington ) Consent Agreement and Final Order 

) 
Respondent ) 

) 
) 
) 

L AUI!:illIlJIY. 

t.1 This Consent Agreement and Final Order ("CAFO") is issued under the authority 

vested in the Administrator of the U.S. Environmental Prorection Agency ("'EPAP 
) by Section 

325 onne Emergency Planning and Community Right-tn-Know Act ("EPCRA"), 42 C.S.c. 

§ i 1045. The Administrator has delegated the authority to issue the Final Order contained in 

Part V ohIlis CAFO to the Regional Administrator of EPA Region to, who in turn has. 

redelegated this 3uthority 10 the Regional Judicia" Officer. 

1.2 Pursuant to Section 325 ofEPCRA, and in accordance with Section 22, 13{b) of 

the "Consolldated Rules of Practice Governing the Administrative Assessment of Civil 

Penalties," 40 CFK Part /2, EPA hereby issues and Fluid Motion, LLC, ("Respondent") hereby 

agrees to issuance of the Final Order contained in Part V of this ~AFo. 
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II. PRELlMl"lARY STATEMEKT 

LJ Tn accordance with 40 C,F,R, §§ 22, 13{b) and 22,45{b), issuance oflhis CAfO 

commences this proceedingj which will conclude when the Final Order contained in Part V of 

this CAPO becomes effective. 

2.2 Respondent owns and operates a facility in Kent, Washington, located at 25802 

Pacific Highway, South ("the Facility"), 

2.3 The Facility manufactures recreational fibergla;:<); tug boats. 

2.4 A concise statement of the factual basis. for alleging violations of the Act, together 

with specific references to the provisions afthe Act and implementing regulations Respondent is 

alleged 10 have violated, appears m Part 1Il ofthis CAFO, 

2,5 Under Section 325(0) of EPCRA, 42 ns,c, § 11045(c), the EPA Administrator 

may assess a civil penalty ofup 10 $25 j OOO for each day of violation of Section 313 ofEPCRA... 

42 U,S,C, § t 1023, The Debt Collection Improvement Act of 1996, 31 U,S,C, § 3701, and its 

implementing regulations at 42 C.F.R. Part 19, increased these statutory maximum penalties to 

$32,500 per day of violation occurring after Mar.;:b 15,2004. 

Ill. ALLEGATIOl'S 

3,1 Under Section 313(a) of EPCRA, 42 U.S.C, § 11023(a), and 40 C.P,R, §§ 172.22 

and 372JO, the owner or operator of a facility covered by Section 313 must submit annually, no 

later than JUlY I of each year, a Toxic Chemical Release Inventory Reporting Form. EPA Form 

9350-1 ("Form K') [or each toxic chemical referenced in Section 313(c) of EPCRA and listed in 
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40 C.F,R § 372.65 that was manufactured, imported, processed, Of otherwise used during the 

preceding calendar year in quantities exceedin'g the e~tab1ished toxic chemical threshold 

specified in Section 313(1) of EPCRA, 42 U,S.C § l1023(f), and 40 C,FK §§ 3n25, 3n27, 

and 372,28. 

3.2 The regulations at 40 C.F.R. Part 372 set forth the definitions and requirements' 

tor submission of infonnation relating to the release of toxic chemicals under Section :3 J3 of 

EPCRA, 

3.3 Under 40 C.P.R. § 372.22, a facility that meets each of the foHowing cnteria in 11 

<.
calendar year is a covered facility for that calendar year and must report under 40 C,p,R, 

§ 312,30: 

a. the facility has 10 or more full-time employees; 

b, the faCility is in a Standard Industrial Classification (SrC) major group or 

industry code or North American Industrial Classification System (NAICS) code listed in 40 

t. the facility manufuchlJ'cd (including imported), processed, or olherwise used a 

toX1C chemical in excess of an apphcable threshold quantity of that chemical set foith in 40 

CPK § 372.25, 40 CPK *372.27, or 40 c'F.R. § 312,28, 

1.4 The tOX1c chemtcals which are subject to the reporting requtrement of 40 C.F.R. 

§ 372,30 are listed at 40 CF.R. § 372.65. 
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3.5 Styrene is a toxic chernicallisted at 40 C.F.R. § 372.65. The threshold quantity 

for styrene reporting is 25,000 pounds manufactured or processed for the year, as set forth at 40 

C.FK § 372.25. 

3.6 Respondent is the owner and operator of the Facility. 

3.7 The Facility has 10 or more fuJI· time employees. 

3.8 The Facility is included in NAleS code 336612, which is included in the list of 

covered industry codes foun4 at 40 CF.R. § J7~,~3 , 

3.9 The Facility processed more than 25,000 pounds ofstyrene during each afthe 

calendar years 2004, 2006, and 2007. 

3.10 Respondent failed to file a Form R Report with EPA and the state of Washington 

in accordance with 'he requirements of 40 C.F.R. § 372.30 by July 1, 2005, July 1, 2007, and 

July I', 2008. 

3. 11 Subsequent to receiving notification from Complainant that Respondent had 

failed to comply with the requ irements of40 C.FR. § 372.30, Respondent has taken actions to 

correcl lhese violations and has filed. the Form R Reports for styrene covering ca lendar years 

2004, 2006, and 2007 prior to the date ofResponden,'s signature of this CAFO. 

lV. CONSENT AGREEM ENT 

4.1 Respondent admits the jurisdictional a llegations contained in Part III of this 

CAFO. 
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4,2 Respondent neither admits nor denies the specific factual allegations contained in 

Part IJI of this CAFO. 

4.3 Respondent expressly waives ;;)ny rights to contest the allegations and to appeal 

tbe Final Order contained herein, 

4,4 The provisions of this CAFO shall hind Respondent and its agents, ser\:ants, 

employees, successors, and as-signs. 

4,5 Except as provided in P.rngrnph 4,10, below, each party shall bear its own costs 

In bringing or defending this action, 

4,6 Based on Respondent's wiUingness to settie"this matter without litigation, the 

nature of the violations) Respondent's actions to correct the violations after having been notified 

by Complainant, Respondent's agreement to perform a Supplementat Environmental Project 

("SEP"). and other relevant factors, and in accordance with the Enforcement Response Policy/or 

Section .1! 3 ofthe Emergency Planning and Community Right-fa-Know Act and Section 66070j 

the Pol/utiarl Pre'ven!ion ACt) EPA has determined and Respondent agrees that an appropriate 

penalty to settle this action is two-thousand, eight-hundred and fifty dollars ($2,850.00), 

4,7 Respondent consents to the issuance of the FinAl Order reclted herein and to 

paymeli.i of the penalty cited in Paragraph 4.6 within 30 days ofche Effective Date of the Final 

Order 

4,8 Payment under this CAFO shall be made by cashier's check or certified check, 

payable to the order of "U,S, Treasury" and shall be delivered to the following address: 
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U ,8, Environmental Protection Agency 
Fines and Penalties 
Cincinnati Finance Center 
P.O. Box 979077 
SL Louis, MO 63197·9000 

Respondent shall note 011 the check the title and docket number of this case. 

4.9 Respondent ,hali submit a photocopy oflbe check described above 10: 

Regional Hearing Clerk 
U.S, Envlronmental Protection Agency 
Region 10 
1200 Sixth Avenue. Suite 900, Mail Stop ORC·ISS 
SenOle, Washington 9SI01 

<. 
Graluim Kim 
U.S. Environmental Protection Agency 
Region 10 
1200 Sixth Avenue, Suite 900, Mail Stop AWT·128 
Seattle, Washington 98101 

4.10 Should Respondent full to pay the penalty a.;;sessed by this CAPO in fun by Its 

due date, the entire unpaid balance ofpenalty and aC("'I1led interest shall become immediately due 

and owing. Should such a failure to pay occur, Respondent may be subject to a civil action 

under EPCRA Section 325(f), 42 U.S.c. § 11045(f), to coHect any unpaid penalties, together 

wlth interest, handlIng charges, and nonpayment penalties, as set forth below. 

4.11 Should Responde", fail to pay the penahy assessed by this CAFO in full by its 

due date, Respondent shall also be responsible for payment of the following amounts: 

3. lnterest. Any unpaid portion of the assessed penaUy shaH bear interest at the 

rate established by the Secretary of the Treasury pursuant to 31 U.S.C. § 3717(a)(I) from the 
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effective date of the Final Ord¢f contained herein, provided, however, that no interest shall be 

payable on any portion of the assess.ed penalty that is paid within 30 days of the effective date of 

the Fina! Order contained herein, 

b, i:lQJ.lII.li!JuJ:;:!l;,.!ll!:o Pursuant to 31 USC. § 37 t 7(0)(1), a monthly bandling 

charge of$i5 shaB be pald if any portion of the assessed penalty 1S more than 30 days past due. 

c, NooD")!!Xlent Penalty, Pursuant to 31 U,g,C, § 3717(e)(2), a nonpayment 

penal1y of 6% pet ~flnl,tm shaH be paid on any portion of the as.sCfjS&j penalty that is more than 

90 days past due, which nonpayment penalty shall be calculated as of the date the underlying 

penalty first becomes past due 

4. [2 Respondent shall complete the followmg SEl', which the partIes agree 15 intended 

to reduce the amount ofpollutants being released from the Respondent's operations into the 

environment. Respondent shaH lower emissions generated by the application of styrene during 

its tugboat manufacturing activities by replacing the high-pressure high-volume spraying 

equipment currently used at the Facihty with low-pressure bigh-output equipment whose 

penonnance, specifications, and components are similar Of identical to those of the Patriot 

Conversion System manufactured by Magnum Venus Plastech, and by implementing controlled 

spraying work practices. Respondent shall purchase and install the low~pressure high~output 

pumping system and shall train facility employees in controlled spraying techniques that reduce 

the release of pollutants in a 32~hour training course approved by the American Composite 

COJ1Sc:nt Agreement and Final Order u.s. Environmental Protection Agency 
Page 7 1200 Sixth Avenue, SUlte 900 
Docket No. erCRA·10·2009·0187 SeaHIe, Walilhioglon 98101 

http:assess.ed


Manufacturers Association. Respondent agrees that the new spraying system will replace the 

system currently in use at the facility, and will not serve to augment the existing system. 

4.13 The cost to Respondent of implementing the SEP described in Paragraph 4.12 shall 

be not less than ten-thousand, six-hundred and eighty-eight dollars ($10,688.00). Respondent 

must purchase and install the aforementioned low-pressure high-output spraying equipment prior 

10 expending resources on the training expenses in order for the training costs to be considered. 

an allowable co.s.t for pUfQ<;Ises of earagraph 4.17 of thct~AFO. 

4.14 Respondent shall implement and complete the SE? within 90 days of the effective 

<. 
date of this CAFO, in accordance with all provisions described in this Consent Agreement. 

4.15 Respondent's deadline to perfonn the SEP shall be excused or extended if such 

perfonnance is prevented or delayed solely by events which constitute aforce majeure event. A 

force majeure event is defined as any event arising from causes beyond the reasonable control of 

Respondent, including ils employees, agents, consultants, and contracts, which could not be 

overcome by due diligence and which delays or prevents the perfonnance of the SEP wi thin the 

specified time period. A force majeure event does not include, inter alia, increased costs of 

perfonnance. changed economic circumstances, changed labor relations, nonnal precipitation or 

climate events, changed circumstances arising out of the sale, lease, or other transfer or 

conveyance of tiUe or ownership or possession of a site, or failure to obtain federal, Slate, or local 

permits. 
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4,16 Respondent hereby certifies that, as of the date of this Consent Agreement, 

Respondent is not required to perform or develop the SEP by any federal, state, or local law or 

regulation; nor is Respondent required to perform or develop the SEP by any other agreement, 

under a grant) or as injunctive relief in any other case. Respondent further certifies that it has not 

received, and is not presently negotiating to receive, funding for the implementation of this SEP 

from any governmental source, or credit in any other enforcement action for the SEP. For 

Federal In~me Tax purposes j Respond~t agrees that it will neither _~apitalize into invent?ry or 

basis nor deduct any costs or expenditures incurred in pe:rfonning the SEP. 

4.17 Respondent shall submit a SEP Completion Report to EPA within 120 days of the 

Effective Date of the CAFO. The SEP Completion Report shall contain the following 

infonnation: 

a. A description of the SEP as implemented; 

b. Itemized costs, documented by copies of purchase orders and receipts or 

cancelled checks; 

c. Certification that the SEP has been fully implemented pursuant to the 

provisions of this CAFO; 

d. A description of any operating problems encountered and the solutions thereto; 

and 

e. A description of the environmental and public health benefits resulting from 

implementation of the SEP. 
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4.18 Any public statement, oral or written, in print, film, or other media, made by 

Respondent making reference 10 the SEP shall include the following language: "Thls project 

was undertaken in connection with the settlement of an administrative enforcement action taken 

by the U.S. Environmental Protection Agency under the Emergency Planning and Community 

Right-ta-Know Act." 

4.19 Respondent agrees Ihat failure to submit the SEP Completion Report required by 

4.} 7, above, shall be deemed ~.yiolation_of this CAF9 and Respondent shaIL~~come liable for 

stipulated penalties pursuant to this CAFO. 

4.20 Unless otherwise instructed in writing by EPA, Respondent shall submit all 

notices and reports required by this CAFO by first class mail, overnight mail, or hand delivery 

to: 

Graham Kim. 
U.S. Environmental Protection Agency 
Region 10 
1200 Sixth Avenue, Suite 900, Mail Stop AWT-128 
Seattle, Washington 98101 

4.21 Respondent agrees thaI EPA may inspect Respondent's records related to the SEP 

at any reasonable time in order to confinn that the SEP is being undertaken in confonnity with 

the representations made herein. 

4.22 Respondent shall maintain legible copies of documentation of the underl ying data 

for documents or reports submitted to EPA pursuant to this CAFO until the SEP Completion 

Report is accepted pursuant to Paragraph 4.23, and Respondent shall provide the documentation 
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of any such underlying dala to EPA withm 15 days of a written request for such infonnation" in 

all doc\lmenls or reports Including, without limitation, the SEP Completion Report submitted to 

EPA pursuant to this CAPO, Respondent shaH, by a corporate officeI', sign and certify undeI' 

penalty onaw that the information comained in StIch a document or report is true, accurate, and 

not misleading by signing the following statement: 

I certify under penalty of law that I have examined and am familiar with the 
10fomlation submitted m this document and all attaclunents and that, based 00 my inquiry 
ofthos~ individuals immediately responsibie for' ob~aj~jrtg th~" information. I believe that 
the information is truC1 accurate, and compk'ie. 1 am aware that there are significant 
penalties for submitting false information, induding the possibility of fines and 
imprisonment. 

423 Following receipt of the SEP Completion Report described il1 Paragraph 4,17) 

EPA will do one of the following: (il accept the Report; (ii) reject the Repolt. notify Respondent, 

in writing. of deficiencies in the Report and provide Respondent an additional 30 days in which 

to correct any deficiencies; oL(1ii) reject the Report and seek stipulated penaltles in accordance 

with Paragraph 4.25. 

4.24 In the event the SEP is not completed as contemplated by this CAFO and this 

failure was not caused solelY by events which constitute a/orca majeure as defined above, then 

stipulated penaities shall be due and payable by Respondent to the U.S, Treasury in accordance 

with Paragraph 4.25. Schedules herein may be extended based upon mutual written agreement 

of the parties. 

4.25 In the event that Respondent fails to comply with any of the terms or provisions 

of this CAPO reluting to the performance of the SEP or !fthe actual expenditures for the: SEP do 
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not equal or exceed the cost of the SEP specified in this CAFO, Respondent shall be liable for 

stipulated penalties according to the provisions set forth below: 

(i) For incomplete or unsatisfactory completion of the SEP, as determined by 

EPA, Respondent shall pay a stipulated penalty in the amount often-thousand, six-hundred and 

eigh.y-eigh. dollars ($1 0,688.00) less .he amoun. aClually expended. 

(ii) For failure to submi t the SEP Completion Report as required by Paragraph 

4.17 above, Responden. shall pay a Slipulated penalty ofone-hundre~dollars ($100.00) for each 

day after the report is due until the report is received by EPA; not to exceed two-thousand five-

hundred dollars ($2,500.00). 
, . 

4.26 Stipulated penalties under Paragraph 4.25 shall begin to accrue on lhe day after 

performance is due, and shall continue to accrue through the final day of satisfactory completion 

of the activity. 

4.27 Respondent shall pay stipulated penalties within 15 days ofreceipt ofa written 

demand by EPA for such penalties. Payment shall be in accordance with the provisions of 

Paragraph 4.8. Interest and late charges shall be paid as stated in Paragraph 4.11. 

4.28 Except as provided in Paragraph 4.31, nothing in the CAFO shall be construed as 

prohibiting, altering, or in any way limiting the ability of EPA to seek any other remedies or 

sanctions available by virtue of Respondent's violation of thi s agreement or of the statutes and 

regulations upon which this agreement is based, or for Respondent's violalion ofany other 

applicable provision of law. 
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4.29 This CAFO shall not relieve Respondent of its obligation to comply with al.1 

applicable provisions of federal, state, or local law, nor shall it be construed to be a ruling on, or 

detennination of, any issue related to any federal, state, or local permit, nor shall it be construed 

to constitute EPA approval of the equipment or technology installed by Respondent in 

connection with the SEP under the terms of this CAFO. 

4.30 Respondent represents that it is duly authorized to execute this CAFO and that the 

party signing ~i.s G.AfO on i.~s b~half is .4uly authorized to bind ~espondent to the terms of this 

CAFO, This CAFO may be executed in multiple counterparts, each of which shall be deemed to 

have the same force and effect as an original. A facsimile signature shall be treated as an 

original. 
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4,31 Compliance with aU the terms and conditions of this CAFO shan f0Stllt in full 

settlement and satisfaction of all claims for penalties alleged in Section HI above. 

STIPULATED AND AGREED: 

FOR FUJID MOTION, LLC 

I).ted:..•• .~ If IJ/J!1.. 
Sign re ! \ 

FOR U.S. ENVIRONMENTAL PROTECTION AGENCY 
REGION 10 

Shinn Venus 
Assistant Regional Counsel 
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V. FINAL ORDER 

5. 1. The terms of the foregoing Consent Agreement are hereby ratified and 

incorporated by reference into thi s Final Order. Respondent is hereb y ordered to comply with 

the leons of settlement contained in the Consent Agreement. 

5.2. This CAFO constitutes a settlement by EPA of all claims for civil penalties 

pursuant to CERCLA for the particular violations alleged in Part III, above. In accordance with 

._.. , 

40 C.F.R. § 22.31 (a), nothing in this CAFO shall affect the right of EPA or the United States to 

pursue appropriate injunctive or other equitable relief or criminal sanctions for any violations of 
<. 

law. This CAFO does not waive. ex.tinguish, or otherwise affect Respondent' s obligations to 

comply with all applicable provisions of the Act and regulations and permits issued thereunder. 

This Final Order shall become effective upon filing. 

- /.~~

""­
SO ORDERED thi,)D day ot\..41~~_ _ " 2009. 

~~~ __ /~~____~~_J ~_
. Socorro Rodriguez 

Regional Judicial Officer 
U.S. Environmental Protection Agency 
Region 10 
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CERTIFICATE OF SERVICE 

The undersigned certifies that the original of the attached CONSENT AGREEMENT 
AND FlNAL ORDER in In the Matter of: FLUID MOTION, LLC., DOCKET NO.: 
EPCRA-IO-2009-0187 was filed with the Regional Hearing Clerk on July 23, 2009. 

On July 23, 2009 the undersigned certifies that a true and correct copy of the document 
was deli vered to: 

Shinn Venus, Esquire 

US Environmental Protection Agency 

1200 Sixtll Avenue, ORC-IS8 
Suite 900 
Seattle, WA 98101 

Further, the undersigned certifies th at a true and correct copy of the aforementioned 
document was placed in the United States mail certified/return receipt on July 23,2009, to: 

John Livingston 

OwnerlManager 

25802 Pacific Highway, South 

Kent, W A 98030 


DATED this 23'" day of July 2009. 

Carol Kennedy 
Regional Hearing Clerk 
EPA Region 10 


